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U.S. Customs Service 


General Notices 
PROPOSED COLLECTION; COMMENT REQUEST 


TRANSPORTATION ENTRY AND MANIFEST OF GOODS 
SUBJECT TO CUSTOMS INSPECTION AND PERMIT 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
or ide burden. Cust s invites the general public and her Fed- 
respondent burden, Customs invites the general public and other Fec 

eral agencies to comment on an information collection requirement 
concerning the Transportation Entry and Manifest of Goods Subject 
to Customs Inspection and Permit. This request for comment is be- 
ing made ageece: to the Paperwork Reduction Act of 1995 (Public 
Law 104—13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
2001, to be assured of consideration. 

IS. Customs Service, 
ennsylvania Avenue, 


ADDRESS: Direct ali written com oY 
Information Services Group, Room 3.2.C, 


NW, Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed 
to U.S. Customs Service, Attn.: Tracey Denning, Room 3.2.C, 1300 
Pennsylvania Avenue, NW, Washington, D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: Customs invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the agency, 
including whether the information shall have practical utility; (b) the 
accuracy of the agency’s estimates of the burden of the collection of 
information; (c) ways to enhance the quality, utility, and clarity of the 
information to be collected; (d) ways to minimize the burden includ- 
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ing the use of automated collection techniques or the use of other 
forms of information technology; and (e) estimates or capital or start- 
up costs and costs of operations, maintenance, and purchase of ser- 
vices to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of 
Management and Budget (OMB) approval. All comments will become 
a matter of public record. In this document Customs is soliciting 
comments concerning the following information collection: 


Title: Transportation Entry and Manifest of Goods Subject to Cus- 
toms Inspection and Permit 

OMB Number: 1515-0005 

Form Number: Customs Form 7512A and B 


Abstract: This collection submitted on Customs Form 7512A and B, 
serves as a Transportation Entry and Manifest of Goods Subject to 
Customs Inspection and Permit. 


Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration date. 


Type of Review: Extension (without change) 
Affected Public: Businesses, Individuals, Institutions 
Estimated Number of Respondents: 10,000 
Estimated Time Per Respondent: 6 minutes 
Estimated Total Annual Burden Hours: 86,000 
Estimated Total Annualized Cost on the Public: N/A 


Dated: March 19, 2001. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 15, 2001 (66 FR 15166)] 





U.S. CUSTOMS SERVICE 


PROPOSED COLLECTION; COMMENT REQUEST 
APPLICATION FOR EXPORTATION OF ARTICLES UNDER SPECIAL BOND 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning the Application for Exportation of Articles under Special 
Bond. This request for comment is being made pursuant to the Pa- 
perwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
2001, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Information Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, 
NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Tracey Denning, Room 3.2.C, 1300 
Pennsylvania Avenue, NW, Washington, D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: Customs invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the agency, 
including whether the information shall have practical utility; (b) the 
accuracy of the agency’s estimates of the burden of the collection of 
information; (c) ways to enhance the quality, utility, and clarity of the 
information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other 
forms of information technology; and (e) estimates of capital or start- 
up costs and costs of operations, maintenance, and purchase of ser- 
vices to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of 
Management and Budget (OMB) approval. All comments will become 
a matter of public record. In this document Customs is soliciting 
comments concerning the following information collection: 


Title: Application for Exportation of Articles under Special Bond 
OMB Number: 1515-0009 
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Form Number: Customs Form 3495 


Abstract: This collection is used by an importers for articles which 
may be entered temporarily into the United States and are free of 
duty under bond and which are exported within one year from the 
date of importation. 


Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration date. 


Type of Review: Extension (without change) 
Affected Public: Businesses, Individuals, Institutions 
Estimated Number of Respondents: 500 

Estimated Time Per Respondent: 8 minutes 
Estimated Total Annual Burden Hours: 2,000 
Estimated Total Annualized Cost on the Public: N/A 


Dated: March 5, 2001. 


TRACEY DENNING, 
Information Services Group. 


[Published in the Federal Register, March 15, 2001 (66 FR 15165)| 


PROPOSED COLLECTION; COMMENT REQUEST 
IMPORTATION OF E'THYL ALCOHOL FOR NON-BEVERAGE PURPOSE 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning the Importation of Ethyl Alcohol for Non-Beverage Pur- 
pose. This request for comment is being made pursuant to the Pa- 
perwork Reduction Act of 1995 (Public Law 104-138; 44 U.S.C. 
3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
2001, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
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Information Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, 
NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed 
to U.S. Customs Service, Attn.: Tracey Denning, Room 3.2.C, 1300 
Pennsylvania Avenue, NW, Washington, D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: Customs invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the agency, 
including whether the information shall have practical utility; (b) the 
accuracy of the agency’s estimates of the burden of the collection of 
information; (c) ways to enhance the quality, utility, and clarity of the 
information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other 
forms of information technology; and (e) estimates of capital or start- 
up costs and costs of operations, maintenance, and purchase of ser- 
vices to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of 
Management and Budget (OMB) approval. All comments will become 
a matter of public record. In this document Customs is soliciting com- 
ments concerning the following information collection: 


Title: Importation of Ethyl Alcohol for Non-Beverage Purpose 
OMB Number: 1515-0161 
Form Number: N/A 


Abstract: This collection is a declaration claiming duty-free entry is 
filed by the broker or their agent and then is transferred with other 
documentation to the Bureau of Alcohol, Tobacco, and Firearms. 


Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration date. 


Type of Review: Extension (without change) 
Affected Public: Businesses, Individuals, Institutions 
Estimated Number of Respondents: 300 

Estimated Time Per Respondent: 5 minutes 
Estimated Total Annual Burden Hours: 25 
Estimated Total Annualized Cost on the Public: N/A 
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Dated: March 5, 2001. 


TRACEY DENNING, 
Information Services Group. 


{Published in the Federal Register, March 15, 2001 (66 FR 15166)| 


PROPOSED COLLECTION; COMMENT REQUEST 
VOLUNTARY CUSTOMER SURVEYS 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning Voluntary Customer Surveys. This request for comment 
is being made pursuant to the Paperwork Reduction Act of 1995 (Pub- 
lic Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
2001, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Information Services Group, Room 3.2.C, Attn.: Tracey Denning, 1300 
Pennsylvania Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed 
to U.S. Customs Service, Attn.: Tracey Denning, Room 3.2.C, 1300 
Pennsylvania Avenue, NW, Washington, D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: Customs invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the agency, 
including whether the information shall have practical utility; (b) the 
accuracy of the agency’s estimates of the burden of the collection of 
information; (c) ways to enhance the quality, utility, and clarity of the 
information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other 
forms of information technology; and (e) estimates of capital or start- 
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up costs and costs of operations, maintenance, and purchase of ser- 
vices to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of 
Management and Budget (OMB) approval. All comments will become 
a matter of public record. In this document Customs is soliciting 
comments concerning the following information collection: 

Title: Voluntary Customer Surveys 

OMB Number: 1515-0206 

Form Number: N/A 


Abstract: These voluntary customer surveys will be used to imple- 
ment E.O. 12862 by obtaining quantitative customer data for the pur- 
pose of evaluating customer satisfaction. 


Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration date. 


Type of Review: Extension (without change) 
Affected Public: Businesses, Individuals, Institutions 
Estimated Number of Respondents: 200 
Estimated Time Per Respondent: 2 hours 
Estimated Total Annual Burden Hours: 400 
Estimated Total Annualized Cost on the Public: N/A 
Dated: March 19, 2001. 
J. EDGAR NICHOLS, , 
Team Leader, 


Information Services Group. 


[Published in the Federal Register, March 15, 2001 (66 FR 15167)] 


PROPOSED COLLECTION; COMMENT REQUEST 


ACCREDITATION OF COMMERCIAL TESTING LABORATORIES; APPROVAL OF 
COMMERCIAL GAUGERS 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other 
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Federal agencies to comment on an information collection require- 
ment concerning the U.S. Customs Declaration. This request for com- 
ment is being made pursuant to the Paperwork Reduction Act of 1995 
(Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
2001, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Information Services Group, Room 3.2.C, 1300 Pennsylvania Ave., 
NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Tracey Denning, Room 3.2.C. , 1300 
Pennsylvania Avenue, NW, Washington, D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: Customs invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-18; 44 U.S.C. 3505(c)(2)). The 
comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the agency, 
including whether the information shall have practical utility; (b) the 
accuracy of the agency’s estimates of the burden of the collection of 
information; (c) ways to enhance the quality, utility, and clarity of the 
information to be collected; (d) ways to minimize the burden includ- 
ing the use of automated collection techniques or the use of other 
forms of information technology; and (e) estimates of capital or start- 
up costs and costs of operations, maintenance, and purchase of ser- 
vices to provide information. The comments that are submitted will . 
be summarized and included in the Customs request for Office of 
Management and Budget (OMB) approval. All comments will become 
a matter of public record. In this document Customs is soliciting 
comments concerning the following information collection: 


Title: Accreditation of Commercial Testing Laboratories; Approval 
of Commercial Gaugers 


OMB Number: 1515-0155 


Form Number: None 


Abstract: The Accreditation of Commercial Testing Laboratories; 
Approval of Commercial Gaugers are used by individuals or businesses 
desiring Customs approval to measure bulk products or analyze im- 
portations may apply to Customs by letter. This recognition is required 
of businesses wishing to perform such work on imported merchandise. 


Current Actions: There are no changes to the information collec- 
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tion. This submission is being submitted to extend the expiration date. 


Type of Review: Extension (without change) 
Affected Public: Individuals, businesses. 
Estimated Number of Respondents: 10 
Estimated Time Per Respondent: 60 minutes 
Estimated Total Annual Burden Hours: 50 


Estimated Total Annualized Cost on the Public: N/A 
Dated: March 5, 2001. 


TRACEY DENNING, 
Information Services Group. 


[Published in the Federal Register, March 15, 2001 (66 FR 15165)| 





U.S. Customs Service 


March 14, 2001 


Department of the Treasury 
Office of the Commissioner of Customs 
Washington, D.C. 


The following documents of the United States Customs Service, Office 
of Regulations and Rulings, have been determined to be of sufficient 
interest to the public and U.S. Customs field offices to merit publication 
in the Customs BULLETIN. 


Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 





U.S. Customs Service 


General Notice 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
WOMEN’S FLEECE VEST 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of a women’s fleece 
vest with fiberfil padding. 


SUMMARY: Pursuant to Section 625 (c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625 (c)), this notice advises interested parties that Cus- 
toms intends to revoke a ruling letter pertaining to the tariff classifi- 
cation of a women’s fleece vest with fiberfil padding. Customs also 
intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. Comments are invited on the 
correctness of the proposed action. 


DATE: Comments must be received on or before April 27, 2001. 


ADDRESS: Written comments are to be addressed to the U.S. Cus- 
toms Service, Office of Regulations and Rulings, Attention: Regula- 
tions Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 
20229. Comments submitted may be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its obligations. Accord- 


1] 
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ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In 


out import requirements. For example, under section 484 of the Tar- 
iff Act of 1930, as amended, (19 U.S.C. § 1484) the importer of record 
is responsible for using reasonable care to enter, classify and value 
imported merchandise, and provide any other information necessary 
to enable Customs to properly assess duties, collect accurate statis- 
tics and determine whether any other applicable legal requirement is met. 

Pursuant to section 625 (c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), this notice advises interested parties that Customs intends to 
revoke a ruling pertaining to the classification of a women’s fleece 
vest with fiberfil padding from Taiwan. Although in this notice Cus- 
toms is specifically referring to one ruling, Port Decision (PD) F85019, 
this notice covers any rulings on this merchandise, which may exist 
but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing data bases for rulings in addition 
to the one identified. No further rulings have been found. Any party 
who has received an interpretive ruling or decision (i.e. , ruling letter, 
internal advice, memorandum or decision or protest review decision) 
on the merchandise subject to this notice, should advise Customs 
during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of 
Title VI, Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical merchan- 
dise. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations involving the 
same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice and comment period. An importer’s failure to ad- 
vise Customs of substantially identical merchandise or of a specific 
ruling not identified in this notice may raise the rebuttable presump- 
tion of lack of reasonable care on the part of the importer or its agents 
for importations subsequent to the effective date of the final decision 
of this notice. 

In PD F85019, dated April 25, 2000, concerning the tariff classifica- 
tion of a women’s fleece vest with fiberfil padding, the product was 
erroneously classified under subheading 6110.30.3035 of the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA) as a 
knitted vest. The item under review contains an inner layer of fiberfil 
padding with precludes classification within heading 6110 pursuant to 
the Explanatory Notes for Heading 6110, HTSUSA. The subject mer- 
chandise fits within the exemplars of heading 6102 as a padded waist- 
coat or vest, and therefore classification in subheading 6110.30.3035, 
HTSUSA, is inappropriate. PD F85019 is set forth as “Attachment A” 
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to this document. The correct classification for the product should be 
under subheading 6102.30.2010 of the HTSUSA as a women’s knit 
outer wear garment. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke PD 
F85019, and any other ruling not specifically identified on identical or 
substantially similar merchandise to reflect the proper classification 
within the HTSUSA pursuant to the analysis set forth in Proposed 
Headquarters Ruling (HQ) 964231 (see “Attachment B” to this docu- 
ment). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by Customs to 
substantially identical merchandise. Before taking this action, con- 
sideration will be given to any written comments timely received. 


Date: March 8, 2001. 


John Elkins, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT Al 


CLA-2-61:PD:A:TC:1:104 F85019 
Category: Classification 
Tariff No. 6110.30.3035 


Lesa R. HupsBarp, Customs ANALYST 
JCPENNEY PURCHASING CORPORATION 
6501 Legacy Drive 

Piano, Texas 75024-3698 


Re: The tariff classification of a woman’s vest from Taiwan. 


Dear Ms. Hussar: 

In your letter dated March 23, 2000, you requested a tariff classification ruling. 

The submitted sample, style number 662-9101, is a woman’s vest. The vest has 
an outer shell constructed from 100 percent polyester knitted fleece fabric. The 
fabric is constructed with more than nine stitches per two centimeters measured 
in the horizontal direction. The vest has a lining constructed from 100 percent 
nylon woven fabric. The vest also has a 100 percent polyester filling. 

The vest extends below the waist and features a full frontal opening secured by 
a zipper closure that extends into the top of the garment’s stand-up collar. The vest 
has oversized armholes and two front pockets. The bottom of the vest is straight in 
the front and curved in the back. 

The submitted sample will be returned under separate cover. 

The applicable subheading for the vest will be 6110.30.3035, Harmonized Tariff 
Schedule of the United States (HTS), which provides for sweaters, pullovers, 
sweatshirts, waistcoats (vests), and similar articles, knitted or crocheted ...of 
man-made fibers ...other...other...vests, other than sweater vests ...women’s or 
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girls’. The rate of duty will be 32.9 percent ad valorem. 

The garment falls within textile category designation 659. Based upon interna- 
tional textile trade agreements, products of Taiwan are subject to quota and the 
requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Part categories are the result of international bilateral agreements that 
are subject to frequent renegotiations and changes. To obtain the most current 
information available, we suggest that you check, close to the time of shipment, 
the Status Report on Current Import Quotas (Restraint Levels), an internal issu- 
ance of the U.S. Customs Service, which is available for inspection at your local 
Customs office 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. 


Dawn M. JONEs, 
(for Joseph Rivera, 
Acting Port Director, 
Miami Service Port.) 


[ATTACHMEN 


CLA-2 RR:CR:TE 964231 mbg 
Category: Classification 
Tariff No. 6102.30.2010 


Lesa R. HUBBARD, CUSTOMS ANALYST 
JCPENNEY PURCHASING CORPORATION 
6501 Legacy Drive 

Plano, TX 75024-3698 


Re: Reconsideration of Port Decision F85019; classification of women’s vest. 


Dear Ms. Hupparp: 

This letter is in response to your correspondence with this office on May 24, 
2000, in which you requested on behalf of J.C. Penney Purchasing Corporation, 
reconsideration regarding the classification under the Harmonized Tariff Sched- 
ule of the United States Annotated (“HTSUSA”) of Port Decision (“PD”) Ruling 
Letter F85019, dated April 25, 2000. The garment submitted for reconsideration is 
a women’s vest from Taiwan. You disagree with the decision of the port to classify 
the subject merchandise as a knitted vest under subheading 6110.30.3035, 
HTSUSA, and claim that the merchandise is properly classified and entered as an 
other knit garment under 6114.30.3070, HTSUSA. A sample was submitted with 
your request. 


Facts: 


The submitted sample, style 662-9101 (the same number is used for Penney’s 
retail and catalogue sales) is a women’s knitted vest without sleeves but with 


oversized armholes. The vest also has a full-front zippered opening, a stand-up 
collar, and two side pockets at the waist. It extends from the wearer’s neck and 
shoulders to below her waist. The bottom of the front of the vest extends straight 
across the wearer’s body while the bottom of the rear curves downward toward 
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the center and is lower than the front. The entire vest is formed from three layers 
of fabric: a knitted outer layer of fabric which is brushed on the outside; a woven 
inner fabric lining; and a polyester fiberfil layer sandwiched between them. The 
outer layer consists of 100 percent polyester; the inner layer is 100 percent nylon; 
and the fiberfil is 100 percent polyester. Horizontal quilting stitches run across the 
entire vest and join the outer layer to the fiberfil. The knitted fabric of the outer 
layer has more than nine stitches per two centimeters, measured in the direction 
in which the stitches are formed. 


Issue: 


What is the proper classification under the HTSUSA for the subject merchandise? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (“GRIs”). GRI 1 provides that classification shall be determined 
according to the terms of the headings of the tariff schedule and any relative 
section or chapter notes. In the event that the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise require, 
the remaining GRI may then be applied. The Explanatory Notes (“EN”) to the 
Harmonized Commodity Description and Coding System facilitate classification 
under the HTSUSA by offering guidance in understanding the scope of the head- 
ings and GRI. 

The issue in the instant case is whether the submitted sample is properly clas- 
sifiable as a women’s vest or other article. Heading 6110, HTSUS, eo nomine 
provides for “Sweaters, pullovers, sweatshirts, waistcoats (vests) and similar ar- 
ticles, knitted or crocheted” and heading 6102, HTSUS, eo nomine provides for 


“Women’s or girls’ overcoats, carcoats, capes, cloaks, anoraks (including ski-jack- 
ets), wind cheaters, wind jackets and similar articles, knitted or crocheted.” How- 
ever, you assert that classification is proper in heading 6114, HTSUS, which pro- 


vides for other knit garments. 

The EN to the Harmonized Commodity Description and Coding System consti- 
tute the official interpretation of the nomenclature at the international level. 
While not legally binding, they do represent the considered views of classification 
experts of the Harmonized System Committee. It has therefore been the practice 
of the Customs Service to follow, whenever possible, the terms of the EN when 
interpreting the HTSUSA. 

The EN to heading 6110, HTSUS, provides: 


“his heading covers a category of knitted or crocheted articles, without 


distinction between male or female, designed to cover the upper parts of the 
body (jerseys, pullovers, cardigans, waistcoats and similar articles). 
: J 5 


This heading also excludes padded waistcoats of heading 6101 or 6102. 
(emphasis added.) 


The EN to heading 6102, to which the EN of heading 6101 apply mutatis mutan- 
dis, provide: 


This heading covers a category of knitted or crocheted garments for 
[women or girls], characterised by the fact that they are generally worn over 
all other clothing for protection against the weather. 


It includes: 


Overcoats, raincoats, car-coats, capes including ponchos, cloaks, anoraks 
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including ski-jackets, wind cheaters, wind-jackets and similar articles, such 
as three-quarter coats, greatcoats, hooded capes, duffel coats, gabardines, 
parkas, padded waistcoats. 


(emphasis added.) 


The subject merchandise is a women’s knitted vest and thus would apparently 
fall within the purview of the EN description for heading 6110, however, the 
subject merchandise contains a layer of fiberfil padding which would preclude 
classification within heading 6110, HTSUS. You assert that the garment is in- 
tended to be worn as an outer wear garment for weatner protection. It is feasible 
that the subject merchandise might be worn over a light weight shirt and the layer 
of padding combined with the fleece knit would provide a degree of protection 
against the weather. Although we recognize the fabric weight is not an absolute 
indicator of the garment’s status for classification purposes, it does provide some 
indication as to the garment’s suitability for different uses. In this case, the 
lightweight fabric construction of the subject garment is typical of the fabrics used 
in today’s fashion trends which dictate that these types of vests are can be worn 
indoors or outdoors for warmth when engaged in physical activities. 

The port of Miami issued PD F85019 classifying the subject merchandise as a 
knit vest in heading 6110, HTSUS, yet you assert classification is proper in head- 
ing 6114, HTSUS which provides for other knit garments. The EN to heading 
6114, HTSUSA, state the “heading covers knitted or crocheted garments which 
are not included more specifically in the preceding headings of th[e] Chapter.” 
This heading is a “basket provision” and consideration of the “basket provision” 
over the more specific tariff provision which eo nomine refers to a vest is not 
appropriate for tariff classification. 

In past rulings Customs has stated that the crucial factor in the classification of 
merchandise is the merchandise itself. As stated by the court in Mast Industries, 
Inc. v. United States, 9 Ct. Int'l Trade 549, 552 (1985), affd 786 F.2d 1144 (CAFC, 
April 1, 1986), “the merchandise itself may be strong evidence of use”. However, 
when presented with articles which are ambiguous in appearance, Customs will 
look to other factors such as environment of sale, advertising and marketing, 
recognition in the trade of virtually identical merchandise, and documentation 
incidental to the purchase and sale of the merchandise. It should be noted that 
Customs considers these factors in totality and no single factor is determinative of 
classification as each of these factors viewed alone may be flawed. Upon review of 
the most recent JCPenney catalogue Customs notes that the merchandise under 
consideration, style 662-9101, is advertised in your catalogue as a “Quilted Vest.” 

The drafters of the Harmonized Tariff made an eo nomine reference to padded 
waistcoats (vests) within EN to heading 6102. The language in the HTS is unam- 
biguous and Customs must adhere to the plain meaning of the tariff heading. A 
physical examination of the garment reveals that it resembles a vest since it has 
no sleeves, oversized arm holes, and lightweight material. Customs believes that 
the subject merchandise is properly classified pursuant to GRI 1 as a vest. Accord- 
ingly, we find that the subject merchandise is properly classified in heading 6102, 
HTSUS. 


Holding: 

PD F85019 is hereby revoked. 

The subject merchandise is properly classified under subheading 6102.30.2010, 
HTSUSA, which provides for “Women’s or girl’s overcoats, carcoats, capes, cloaks, 
anoraks (including ski-jackets), windbreakers and similar articles, knitted or cro- 
cheted, other than those of heading 6104: Of man-made fibers: Other: Other: 
Women’s.” The general column one rate of duty is 28.7 percent ad valorem. The 
applicable textile restraint category is 635. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
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which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that your client check, close to the time 
of shipment, the Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is updated weekly and is 
available at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification), and the restraint (quota/visa) categories, your client 
should contact its local Customs office prior to importing the merchandise to 
determine the current applicability of any import restraints or requirements. 


JOHN Durant, 
Director, 
Commercial Rulings Division. 
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MEMORANDUM OPINION AND ORDER 
I. INTRODUCTION 

BarziLay, Judge: Plaintiffs in this case are former employees con- 
testing the Department of Labor’s (““Labor” or “Department”) denial 
of their petition for Trade Adjustment Assistance (“TAA”) under sec- 
tion 221(a) of the Trade Act of 1974, as amended by the Omnibus 
Trade and Competitiveness Act of 1988 (P.L. 100-418), codified at 19 
U.S.C. § 2271, et. seq. (1994). The court held in Former Employees of 
Alcatel Telecommunications Cable v. Secretary of Labor, No. 98—03-— 
00520, 2000 WL 1118208 (CIT 2000) (“opinion”) that the Secretary’s 
negative determination regarding plaintiffs’ petition was unsupported 
by substantial evidence and arbitrary and capricious. The court re- 
manded this case to the Department for further findings as to whether 
Alcatel’s increased imports of like or directly competitive products 
contributed importantly to the separation of the employees. Famil- 
iarity with that opinion is presumed. 

Currently before the court is Alcatel Telecommunications Cable 
Roanoke, Virginia; Notice of Negative Determination on Remand, 65 
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Fed. Reg. 57385 (Sept. 22, 2000) (“Remand Determination”). In its 
Remand Determination, Labor asserts that it undertook a full and 
complete investigation into the eligibility of former workers at Alcatel, 
and found that increased imports of singlemode optic fiber did not 
contribute importantly to the worker separations. For the reasons 
set forth, the court sustains Labor’s remand determination. 


II. STANDARD OF REVIEW 


The court discussed the standard of review in this case in its origi- 
nal opinion. See Alcatel, 2000 WL 1118208, at *3—4. Iu usual cireum- 
stances, a case contesting the denial of trade adjustment assistance 
is filed under 28 U.S.C. § 1581(d) (1994) and the court must uphold a 
determination by Labor if it is supported by substantial evidence and 
in accordance with law. However, this case was accepted by the court 
as filed under 28 U.S.C. § 1581(i) (1994) which provides no specific 
standard of review. Therefore, as directed by 28 U.S.C. § 2640 (e) 
(1994), the court reviews the matter as prescribed under 5 U.S.C. 
§ 706 (1994).! In reviewing an agency action under this statute, the 
court must hold unlawful and set aside agency action, findings, and 
conclusions that are “arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law... .”5 U.S.C. § 706(2)(A). Under 
the arbitrary and capricious standard, the court will remand Labor’s 
negative determination only if 


the agency has relied on factors which Congress has not intended 
it to consider, entirely failed to consider an important aspect of 
the problem, offered an explanation for its decision that runs 
counter to the evidence before the agency, or is so implausible 
that it could not be ascribed to a difference in view or the product 
of agency expertise. 


Motor Vehicle Mfrs. Ass’n. v. State Farm Mut. Auto Ins., 463 U.S. 29, 
43 (1983). 


III. Discussion 
Section 221 (a) of the Trade Act of 1974 provides: 


(a) The Secretary shall certify a group of workers. . . as eligible to 
apply for adjustment assistance under this subpart if [s]he deter- 
mines — 

(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the 
firm have become totally or partially separated, or are 
threatened to become totally or partially separated, 


Subsection (e) of 28 U.S.C. § 2640, the statute enabling the jurisdiction of the Court of International Trade, 
provides “{i]n any civil action not specified in this section, the Court of International Trade shall review the 
matter as provided in section 706 of title 5.” 
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that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 
that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or 
an appropriate subdivision thereof contributed importantly 
tc such total or partial separation, or threat thereof, and 
to such decline in sales or production. 
(b) For purposes of subsection (a)(3) of this section — 

(1) the term “contributed importantly” means a cause which 
is important but not necessarily more important than any 
other cause. 


19 U.S.C. § 2272. In its prior opinion, the court found that the Depart- 
ment had entirely failed to consider whether former Alcatel employ- 
ees met the third criterion for TAA. See Alcatel, 2000 WL 1118208, at 
*9. The court therefore held that Labor’s denial of the petition was 
arbitrary and capricious and unsupported by substantial evidence and 
remanded the case for a thorough investigation into whether imports 
of like or directly competitive products contributed importantly to 
the Alcatel employees’ job losses. See id. at *10. The court stated that 
it would not require “that Labor consider specific documentation, pub- 
lic news reports, or other material upon remand. However, . .. Labor 
must provide evidence and explanation that it has made a reasonable 
and adequate inquiry into whether increased imports of like or di- 
rectly competitive products contributed importantly to the separation 
of the employees.” Jd. Labor has complied with the court’s directive. 

In its Remand Determination, Labor states that a full and complete 
investigation “revealed that increased imports of singlemode optical 
fiber did not contribute importantly to the worker separations.” 65 
Fed. Reg. 57385. In support of its determination, Labor explains that 
information provided by the company revealed that imports of 
singlemode optical fiber in 1998 were less than 2% of the 1997 produc- 
tion levels at the Roanoke facility and that a survey demonstrated 
that Alcatel customers purchasing singlemode optical fiber for the 
domestic market did not increase their reliance on purchases of im- 
ports. See id. 

In their Comments on Defendant’s Determination on Remand (“Pls.’ 
Comments”), Plaintiffs assert that Labor has “again conducted an un- 
reasonable and inadequate investigation.” Jd. at 3. According to Plain- 
tiffs, the investigative record demonstrates that Labor did not confer 
with former employees or examine publicly-available news reports 
conceding that production was being transferred overseas. See id. at 
4. Moreover, Labor requested information for the period after the 
Roanoke facility had closed instead of the two years before closure 
and failed to pursue relevant information in support of Plaintiffs’ 
claims. See id. at 2. Finally, Labor failed to investigate record evi- 
dence supporting the claim that Alcatel began outsourcing its produc- 
tion to overseas affiliates instead of shifting production among do- 
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mestic facilities. See id. at 6. Namely, the Department did not con- 
sider (1) responses to Labor’s data request acknowledging that layoffs 
were caused by the transfer of production to other facilities, includ- 
ing | ], and (2) a memo attached to Alcatel’s data 
request response, showing that the [ | See id. at 
4. The court holds that the Department’s investigation, while mini- 
mal, was adequate to support its determination that petitioners in 
this case have not met the third requirement for TAA. 

First, the court does not accept Plaintiffs’ assertion that Defendant’s 
investigation is inadequate because it did not include a field investi- 
gation, conference with former Alcatel employees regarding their 
claims, or examination of publicly-available news reports “in which 
an Alcatel spokesperson conceded that production at the Roanoke 
facility was being transferred overseas, a relevant fact in determin- 
ing whether the laid-off workers meet the third criterion required for 
trade adjustment assistance.” Id. at 4. As Defendant notes, the na- 
ture and extent of an investigation are matters within the sound dis- 
cretion of administrative officials, and the court gives substantial def- 
erence to methods chosen by the agency to fulfill its responsibility. 
See Former Employees of Digital Equip. Corp. v. U.S. Secretary of 
Labor, 20 CIT 1018, 1024, 937 F. Supp. 917, 922 (1996) (citations omit- 
ted). Accordingly, the court stated in its prior opinion that it would 
not require that Labor consider any specific documents, reports, or 
other materials. See Alcatel, 2000 WL 1118208, at *10. Thus, Plain- 
tiffs cannot prevail by asserting that the Department’s failure to con- 
sider various specific factors in its determination makes that deter- 
mination fatally flawed. So long as Labor provided evidence and ex- 
planation that it made a reasonable and adequate inquiry, as it was 
required to do on remand, the court will uphold the determination. 
See id. 

Second, Defendant demonstrated that a connection exists between 
the facts found and the choice made. See Motor Vehicle Mfrs. Ass’n, 
463 U.S. at 43 (citations omitted). Specifically, Defendant describes 
the report of an Alcatel company official that layoffs were due in part 
to the | | See Def.’s Rebuttal Comments to 
Comments on Remand Results (“Def.’s Comments”) at 4-5. Although 
the official reported that Roanoke’s | | there is 
no evidence that the shift caused any increased import penetration, 
which in turn contributed importantly to the Roanoke worker sepa- 
rations. See id. at 3, 5. Additionally, Defendant states that no evi- 
dence exists indicating that Alcatel’s major customers substituted 
imports for Roanoke purchases during the relevant time period. See 
id. “In sum, there is no evidence that import penetration contributed 
importantly to the workers’ separation.” Id. 

Responding to Alcatel’s complaints, Defendant claims that Labor 
properly relied upon the information submitted by Alcatel’s company 
official and major customers, and that Plaintiffs have not pointed to 
specific evidence establishing that the record was so marred that the 
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agency's findings were arbitrary or of such a nature that they could 
not be based on substantial evidence. Jd. at 6. Indeed, “[u]nverified 
statements from company officials in a position to know about their 
company’s products and business decisions can be relied upon when 
there is no other evidence in the record to contradict or cast doubt 
upon those statements.” Intl Union v. Reich, 22 CIT . , 20 F. 
Supp. 2d 1288,1297, n. 15 (1998)(citations omitted). Defendant’s in- 
vestigation revealed no evidence of a causal nexus between import 
penetration and the workers’ separations—a necessary connection 
for former employees to meet the third criterion for TAA eligibility. 
See Def.’s Comments at 4-5. 

Finally, Plaintiffs’ assertion that the Department’s negative deter- 
mination is flawed because Labor did not investigate the claim that 
Alcatel began outsourcing its optical fiber production to overseas af- 
filiates is incorrect. Pls.’ Comments at 6. Plaintiffs stress their argu- 
ment that the TAA statute 


clearly allows for certification if a petitioner’s claim that 
outsourcing has contributed importantly to a decline in produc- 
tion and subsequent job elimination, is supported by substantial 
evidence. Where this is the case, there is no requirement that 
import substitution also has caused a decline in company sales. 


Former Employees of Swiss Indus. Abrasives v. United States, 17 CIT 
945, 948, 830 F. Supp. 637, 640 (1993). Defendant correctly counters 
that it is the NAFTA-TAA statute, rather than the statute at issue in 
this case, which allows for TAA where there is “a shift in production . . . 
to Mexico or Canada of articles like or directly competitive with ar- 
ticles which are produced by the firm or subdivision.” 19 U.S.C. 
§2331(a)(1)(B) (1994). See Def’s Comments at 7,n. 3. Defendant prop- 
erly notes, “[t]his provision is inapplicable here as Alcatel did not 
operate singlemode optic fiber manufacturing facilities in Mexico or 
Canada, nor have plaintiffs’ (sic) asserted such a claim.” Jd. More- 
over, Defendant claims, Plaintiffs’ reliance on Former Employees of 
Swiss Indus. Abrasives and Local 116 v. Secretary of Labor, 16 CIT 
490, 493, 793 F. Supp. 1094, 1097 (1992) is misplaced. These cases 
concerned whether the outsourcing of production resulted in increased 
import penetration which in turn contributed importantly to worker 
separations; the holdings of these opinions do not stand for the propo- 
sition that a shift in production by itself warrants a finding that in- 
creased imports contributed importantly to employees’ separations, 
and that therefore the affected workers are entitled to TAA.” A news- 
paper article cited by Alcatel as evidencing the company’s plan to 
transfer some of Roanoke’s production overseas does not contradict 


2 In Former Employees of Swiss Indus. Abrasives, this court held that Labor failed to conduc 
investigation of petitioners’ allegations in order to determine which imported products caused ‘ 
separations. 17 CIT at 949, 830 F. Supp. at 641. In Local 116, the court determined that Labor should have inves 
tigated allegations of outsourcing production work to foreign firms, in order to determine the impact of imports 
on the company’s sales and production figures. 16 CIT at 493-94, 793 F. Supp. at 1097 
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the data gathered by Labor on remand and does not indicate that 
Alcatel decided to transfer the production for purposes of importing 
singlemode optic fiber from these foreign facilities. See Def.’s Com- 
ments at 7. Plaintiffs have therefore failed to refute Defendant’s nega- 
tive determination. 


IV. CONCLUSION 


The court sustains Labor’s determination on remand not to certify 
Plaintiffs as eligible to apply for trade adjustment assistance because 
its determination that increased imports of singlemode optic fiber did 
not contribute importantly to the worker separations was not arbi- 
trary and capricious. 


V. JUDGMENT 

This action has been duly submitted for decision, and the court, 
after due deliberation, has rendered a decision herein; now, in confor- 
mity with that decision, it is hereby 

ORDERED that the Department of Labor’s negative determination 
on remand is sustained; and it is further 

ORDERED that Plaintiffs’ motion for judgment on the agency record 
is denied; and it is further 

ORDERED that the case is dismissed. 


(Slip Op. 01-28) 


3G MERMET Fapric CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 98—04—00669 
[Judgment entered for Plaintiff.] 
(Decided March 13, 2001) 


DeKieffer & Horgan (J. Kevin Horgan) for Plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney-in-Charge, International Trade Field Office, Bruce N. Stratvert, Attorney, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice, for Defendant. 


OPINION 


PocuE, Judge: This case is before the court after trial de novo. At 
issue is the proper tariff classification under 19 U.S.C. § 1202 (1988), 
Harmonized Tariff Schedule of the United States (“HTSUS”), of 3G 
Mermet’s (“Plaintiff”) imported window shade fabrics. The court has 
jurisdiction pursuant to 28 U.S.C. § 1581(a)(1994). 
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BACKGROUND 

In 1997, Plaintiff imported several varieties of window shade fab- 
rics: Satiné 5500, Natté 4500, E Screen 4100, Flocké 11201, ' Paradis 
11600, and Auris 11190. The United States Customs Service (“Cus- 
toms”), upon liquidation, classified the window shade fabrics as ar- 
ticles of glass fibers under subheadings 7019.59.40, HTSUS, and 
7019.59.90, HTSUS, thereby assessing a duty of 8 % and 9.9 % ad 
valorem, respectively.” Plaintiff claims the merchandise should have 
been uniformly classified under subheading 3926.90.9890, HTSUS, as 
“Other articles of plastics and articles of other materials of headings 3901 
to 3914: Other: Other ... Other,” with a duty rate of 5.3 % ad valorem.* 

The General Rules of Interpretation (“GRI”) of the HTSUS govern 
the proper classification of merchandise. See Orlando Food Corp. v. 
United States, 140 F.3d 1437, 1439 (Fed. Cir. 1998). Classification in- 
volves a two-step process. The court is required to: “(1) ascertain[] . . . 
the proper meaning of specific terms in the tariff provision; and (2) 
determine|[] ... whether the merchandise at issue comes within the 
description of such terms as properly construed.” Sports Graphics, 
Inc. v. United States, 24 F.3d 1390, 1391 (Fed. Cir. 1994). 

Customs and Plaintiff agree that the fabrics are composite goods, 
prima facie classifiable in both chapter 39, as articles of plastic, and 
chapter 70, as articles of glass fibers. See Revised Pretrial Order, 
Schedule C, at { 6. Each chapter refers to only one of the materials 
used to produce the fabrics; as a result, the parties agree that the 


analysis should not proceed under GRI 1 or 3(a). Rather, the parties 
debate whether the analysis should be in accordance with GRI 3(b) or 
(c).4 GRI 3(b) allows composite goods, not classifiable in accordance 


* After the completion of trial, Customs, by motion, attempted to enter into evidence a lab report on the 
composition of the fabric Flocké. This motion is now moot, as the parties have agreed to remand the Flocké fabric 


to Customs. As a result, this opinion does not apply to the classification of Flock¢ 

“ Subheading 7019.59.40, HTSUS, in relevant part provides 
7019 Glass fibers (including glass wool) and articles thereof (for example, yarn, wove 
7019.59 Other: Not colored 
7019.59.40 Other 

Subheading 7019.59.90, HTSUS, provides 
7019 Glass fibers (including glass wool) and articles thereof (for example, yarn, woven fabrics 
7019.59 Other: Colored 
7019.59.90 Other 


* The materials listed in headings 3901 to 3914, referred to in subheading 3926.90.9890, HTSUS, include the 
plastic material used in producing the window shade fabrics at issue 


* General Rule of Interpretation 1 provides for classification “according to the terms of the headings and any 
relative section or chapter notes ” GRI 1, HTSUS 

GRI 3 provides 

When, by application of rule 2(b) or for any other reason, goods are, prima facie, classifiable under two or 
more headings, classification shall be effected as follows 

(a) The heading which provides the most specific description shall be preferred to headings providing a more 
general description. However, when two or more headings each refer to part only of the materials or substances 
contained in mixed or composite goods or to part only of the items in a set put up for retail sale, those headings 
are to be regarded as equally specific in relation to those goods, even if one of them gives a more complete or 
precise description of the goods 

(b) Mixtures, composite goods consisting of different materials or made up of different components, and 
goods put up in sets for retail sale, which cannot be classified by reference to 3(a), shall be classified as if they consisted 
of the material or component which gives them their essential character, insofar as this criterion is applicable 

(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be classified under the heading 
which occurs last in numerical order among those which equally merit consideration 
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with GRI 3(a), to be classified as if consisting of the material giving 
the good its essential character. See GRI 3(b), HTSUS. Plaintiff ar- 
gues that the window shade fabrics are essentially articles of plastic, 
and should be classified in chapter 39 pursuant to GRI 3(b). See Re- 
vised Pretrial Order, Schedule C-—1, at J 1, Schedule D-1, at J 1. 
Customs, on the other hand, believes the goods should be classified in 
accordance with GRI 3(c), which allows classification under the head- 
ing occurring last in numerical order among those of equal merit.° 
See id. at Schedule C-2, at J 3, Schedule D-2. 

The parties’ analyses, however, do not adequately reflect the direc- 
tion of the Explanatory Notes for chapter 39. See Harmonized Com- 
modity Description and Coding System, Explanatory Notes (2™ ed. 
1996)(“Explanatory Notes”), at 598.° These notes clarify the chapter 
heading by defining what constitutes an article of plastic, and apply to 
“combinations of plastics and materials other than textiles.”’ Id. Ifa 
good retains the essential character of an article of plastic and fits 
within one of the subsections (a) through (d), the good is classifiable 
under chapter 39 as an article of plastic in accordance with GRI 1. See 
Orlando Food Corp., 140 F.3d at 1440 (“According to GRI 1, the HTSUS 
headings, as well as relative section or chapter notes, govern the 
classification of a product.”). Thus, the issue for trial was whether the 
window shade fabrics retain the essential character of articles of plas- 
tic and meet the requirements of one of the subsections (a) through 
(d) of the General Explanatory Notes to chapter 39.° 


Customs also argues that the classification of the window shade fabrics in chapter 70 is in accordance with 


igstanding administrative practice. See HQ 960345 (June 13, 1997), HQ 084721 (Aug. 24, 1989), and NY 837567 
arch 9, 1989). In Mead Corp. v. United States, 185 F.3d 1304 (Fed. Cir. 1999), cert. granted, 120 S.Ct. 2193 (2000), 
F ral Circuit held that Chevron deference does not extend to “ordinary” or “typical” Customs rulings 
1 t involve such procedural safeguards as public debate or discussion, are confined to specific 
ticular transaction at issue, and unlike regulations, are not intended to clarify the 
sorters beyond the specific matter under review.” Genesco Inc. v. United States, 24 
2d 478, 482 (2000). Rather, Customs rulings should be “entitled to respect,’ but only to the 
e persuasive.” Jd. at __, 102 F. Supp. 2d at 483. Whether this court may be required to accord a 
leference may depend on the Supreme Court’s decision in Mead 
ie rulings referred to by Customs here are irrelevant. The rulings discuss the importance of 
1aintaining strength, durability and resistance to bacteria and tear. At trial, however, these 
re not proven to be either crucial to or primarily dependent on the fiberglass. Although the 
o strengthen the window shade fabric, it is through a reinforcing and supporting function 
ssed by the Customs rulings. Accordingly, the Customs rulings are based on inapplicable factual 
Therefore, even were Mead to be reversed, the holding here would not be affected 


), they are instructive, offering “guidance in interpreting HTS[US] subhead- 
he Explanatory Notes are especially persuasive “when they specifically include or exclude an item 
iff heading.” H.I.M./ Fathom, Inc. v. United States, 21 CI 779, 981 F. Supp. 620, 613 (1997) 
renera 
| rs the following products, whether they have been obtained by a single operation or by a 
ssive operations provided that they retain the essential character of articles of plastics 
, ince rating a reinforcement or a supporting mesh of another material (wire, glass 
yedded in the body of the plastics 


d) Products consisting of glass fibres or sheets of paper, impregnated with plastics and compressed together, 
vided they have a hard, rigid character. 


The provisions of the preceding paragraph also apply, mutatis mutandis, to monofilaments, rods, sticks, 
profile shapes, tubes, pipes and hoses and articles 


Explanatory Notes, at 598 


P 1ant to 28 U.S.C. § 2639 (a)(1)(1994), Customs’ factual determinations are presumed correct. See e.g., 
Salan rp. v. United States, 24 CIT __, __, 86 F. Supp. 2d 1301, 1303 (2000); Cf Universal Elecs. Inc. v. United 
States, 112 F.3d 488, 492 (Fed. Cir. 1997)(holding that “although the presumption of correctness applies to the 
ultimate classification decision the presumption caries no force as to questions of law”). To overcome the 
presumption, the party challenging the classification has the burden of proof and must produce a preponder- 


ance of evidence on the disputed factual question. See Universal Elecs. Inc., 112 F.3d at 492 
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FINDINGS OF Fact 

The window shade fabrics at issue are used to produce exterior and 
interior roller shades, vertical blinds and vellum blinds. See Revised 
Pretrial Order, Schedule C, at J 5. The fabrics are made in France by 
Plaintiff’s parent company and then imported into the United States. 
See id. at J 1. Once the fabrics are in the United States, Plaintiff sells 
them to window covering manufacturers, who cut the fabric to di- 
mension and “put it on the hardware to the specification of the mar- 
ketplace.” Trial Transcript, at 8. 


A. Production Process 


The materials are produced by one of two processes. See Revised 
Pretrial Order, Schedule C, at J 4. Three variations of the window 
shade fabric, Satiné 5500, Natté 4500, and E Screen 4100, are woven 
from strands of yarn that are produced by coating colorless glass fi- 
bers with variously colored PVC plastic prior to weaving. See id. These 
window shade fabrics are made by taking a fiberglass core and pass- 
ing it through several PVC coatings. See Trial Transcript, at 6. The 
individual PVC coated fiberglass yarns are then woven together. See 
id. After the weaving process, the coated yarns are heated through a 
“tenturing” process.’ The heat allows the coating of intersecting yarns 
to adhere to each other, giving the fabric some stability. The differ- 
ence between the fabrics, such as Satiné and Natté, is due to the size 
of the monofilaments and the pattern resulting from the weaving 
structure.'’ See Trial Transcript, at 91. 

The rest of the imported window shade fabrics — Auris and Paradis 
— are produced by weaving strands of colorless glass fibers into a 
mesh. See Revised Pretrial Order, Schedule C, at 7 4. This mesh is 
then coated with either acrylic or PVC plastic. As with Satiné, Natté, 
and E Screen, the fabric is subjected to the tenturing process. 

The manufacturing process for Auris and Paradis results in “sheets” 
of plastic. “Sheet” is defined as a “material in the form of a continuous 
stem covering or coating.” Trial Transcript, at 28. “Sheet” may also 
be defined as “a broad, thin, usually rectangular mass or piece of 
material.” American Heritage 1661; see also Sarne Handbags Corp. v. 
United States,24 CIT__,__ 100 F. Supp. 2d 1126, 1136 (2000)(classi- 
fying a handbag with a plastic outer surface as “Handbags .. . [w]ith 
outer surface of sheeting of plastic”), Bradford Indus. v. United States, 
152 F.3d 1339, 1340 (Fed. Cir. 1998)(referring to a non-woven textile 
dipped into liquid polyurethane as composed of a polyurethane sheet 
attached to a non-woven textile sheet). These two fabrics are formed 


’ This process is also known as chemofixation. See Trial Transcript, at 89. The product is treated with heated 
air that makes the PVC melt, allowing “every contact of the weft and the warp to melt and t« cv each other.” 
Id. Then the fabric is cooled. This results in the “welding of one plastic monofilament to another plastic monofila- 
ment.” Jd. According to Laurent Mangeolle, the director of production, this process | 


1as no impact on the fiber 
glass core material. Jd. at 90 


10 A “monofilament” is a ‘single strand of untwisted synthetic fiber” or “thin flexible threadlike object.” The 
American Heritage Dictionary 1168(3" ed. 1996)(“American Heritage”). Because the fabrics contain individual 
coated yarns that are untwisted, flexible, threadlike objects, Satine, Natté, and E Screen are composed of plastic- 
coated fiberglass monofilaments 
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by dipping a mesh of glass fibers into plastic, producing a broad, thin 
piece of material composed of a continuous coating of plastic. See 
Trial Transcript, at 29. 

As stipulated in the pretrial order, for all of these fabrics the rela- 
tive value and weight of the plastic is generally greater than the value 
and weight of the fiberglass. See Revised Pretrial Order, Schedule C, 
at J 7. With the exception of Paradis, the relative value of the plastic 
is at least sixty percent. Jd. The material composition of the window 
shade fabrics by weight is at least ten percent more plastic than fiber- 
glass, except for two fabrics, Paradis and Auris. All of the fabrics’ 
thin, flexible character is a result of the composition and manufactur- 
ing process of the window shade fabrics. 


B. Strength of Plastic and Fiberglass 


Window shade fabrics need to be able to withstand a weight bar and 
constant movement either up and down or back and forth over the 
window. At trial it was demonstrated that neither plastic nor fiber- 
glass alone has the strength necessary for these functions. Rather, 
manufacturers achieve the requisite strength by coating some core 
material with plastic, thereby making a stronger good. This core ma- 
terial serves two roles: it reinforces the plastic and gives the plastic 
support. 

A plastic window shade fabric with no core material can be torn 
with relatively little trouble, as demonstrated by Dr. McCluney at 
trial. See Trial Transcript, at 180. An uncoated fiberglass window 
shade fabric would also fall apart easily. Uncoated fiberglass is very 
brittle and can be easily manipulated. Several witnesses at trial dem- 
onstrated the fragile nature of the fiberglass. A light touch to an un- 
coated fiberglass weave causes the material to come apart. Although 
fiberglass has a high tensile strength, uncoated, the fibers rub against 
each other permitting the fabric to break easily. Once the fiberglass 
is coated, it is embedded in the plastic, preventing the fibers from 
rubbing against each other.'' The embedded fiberglass helps to 
strengthen the plastic. 

Although a core material is indispensable in order for the window 
shade fabrics to function, this material need not be fiberglass. Fiber- 
glass is not the only core material used in similar fabrics in the win- 
dow shade fabric industry. Several samples of window shade fabrics 
produced by Plaintiff’s competitors, largely using polyester cores coated 
with PVC, were introduced at trial. According to Plaintiff’s produc- 
tion manager, the core material could be a small metal wire or, pre- 
sumably, even plastic itself. See Trial Transcript, at 107-08. The abil- 
ity to substitute fiberglass with another core material demonstrates 
the dispensability of fiberglass in window shade fabrics. 


“To embed” a material means “[tjo fix firmly in a surrounding mass; to enclose snugly or firmly; to cause 
to be an integral part of a surrounding whole.” American Heritage 600. The fiberglass is not visible upon viewing 
the fabrics. It is completely surrounded by the plastic coating. See Trial Transcript, at 12. Because it is not 
possible to separate the fiberglass and plastic once the plastic coats the fiberglass, the fiberglass is an “integral 
part of a surrounding whole.” American Heritage 600 
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C. Function of the Window Shade Fabrics 


The record at trial establishes that the principal concern of Plaintiffs 
customers is the control of solar radiation.” See id. at 8, 18, and 185. 
Although the fabrics are also used for decoration, meet minimum 
safety and fire resistance requirements, and need to withstand con- 
tinual opening and closing, on this record, these functions are sec- 
ondary. These secondary functions merely help the performance of 
the primary function.” 

Plaintiff’s sales brochures list the different fabrics and the solar 
optical properties for the window shade fabrics according to fabric 
type and color. See Plaintiff’s Ex. 2(a), 2(b), 2(c), and 4. The properties 
listed within the brochures include the solar transmittance, reflec- 
tance, absorption and openness factor of the window shade fabrics. 
See id. Some of Plaintiff's customers are concerned with the fabrics’ 
ability to reduce the glare for computer screens. See Trial Transcript, 
at 20. Others buy Plaintiff’s fabrics to make their buildings more 
energy efficient. See id. The marketing of the window shade fabrics 
reflects that Plaintiff's customers’ primary concern is the ability to 
control light and heat, not the decorative or safety value of the win- 
dow shade fabric. Because the witnesses agreed in their testimony 
that the window shade fabrics are marketed for their ability to con- 
trol solar radiation, much of the trial was devoted to Plaintiff’s and 
Customs’ expert witnesses’ testimony about the different aspects of 
solar radiation and how the elements of the fabrics relate to these 
qualities." 

Both experts’ testimony established that there are three important 
elements in controlling solar radiation: radiance, transmittance, and 
reflectance. These elements are not necessarily independent of an- 
other. Transmittance measures the amount of energy that comes 
directly through a material. See Trial Transcript, at 146—47. Reflec- 
tance, on the other hand, “is the ability of a material to reflect back . . . 
light or ... solar energy.” Jd. at 115. Together, transmittance and 
reflectance affect absorption. Absorption refers to the amount of so- 
lar energy absorbed into or reflected from the fabric. See id. at 147. 

Radiance, transmittance, and reflectance are each a function of the 
material, color, and weave of the window shade fabric. Reflectance is 


!2 Generally, solar radiation is controlled by the solar optical properties — radiance, transmittance, reflec- 
tance — of the window shade fabrics. Besides the control of solar radiation, Plaintiff's customers are also 
concerned with outward visibility. Outward visibility refers to the ability to see out through the fabric, without 
others being able to see into the building. See Trial Transcript, at 8. Outward visibility is a function of the window 
shade fabrics’ openness factor. See page 14 below 


13 Customs argues that all of the enumerated functions of the window shade fabrics are primary functions 
Customs’ expert witness, Dr. McCluney, however, testified that it was his belief that the primary function of the 
window shade fabrics at issue is to control solar radiation. See Trial Transcript, at 185. Although Dr. McCluney 
testified that window shade fabrics in general also reflect interior electric illumination, and that some consum- 
ers consider the appearance and color of the fabric to be more important than any other aspect of the window 
shade fabrics, he did not feel that either of these factors were primary to Plaintiff's customers. See id. at 211 
(McCluney testified that “in this particular product category, I believe they are sold primarily for the solar 
radiation controlling ability.”). Customs was, therefore, unable to rebut the evidence introduced by Plaintiff on 
the secondary nature of these functions 

Regardless, according to Timothy O’Grady, Plaintiff’s vice-president and director of U.S. operations, the 
plastic, not fiberglass, is responsible for most of the secondary functions of window shade fabrics. See id. at 12 

14 Both Plaintiff's expert witness, Mr. Tait, and Customs’ expert witness, Dr. McCluney, are experts in the 
field of solar radiation 
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primarily dependent on the color of the fabric. The color of the win- 
dow shade fabrics at issue is a result of pigments in the plastic coat- 
ing. Therefore, reflectance is a product of the plastic coating and not 
the fiberglass core. 

The openness factor, on the other hand, primarily affects the trans- 
mittance of the product and visibility through the window shade fab- 
ric. The openness factor is a product of the weave, with minimal im- 
pact from the core material. Rather, it was determined at trial that 
the plastic stabilizes the weave pattern.’ Because plastic is impor- 
tant in maintaining a uniform weave, it plays a significant role in 
preserving the openness factor, controlling the level of transmittance. 

The parties’ expert witnesses testified that the solar optical proper- 
ties of the window shade materials at issue are not a function of the 
core None of the plastic coatings are clear; therefore, the 
coloring of the plastic coating, not the color of the fiberglass, controls 
reflectance. The plastic also determines the uniformity of the weave, 
thereby affecting transmittance. According to Dr. McCluney, “the PVC 
is the controlling factor for the optical properties|[,]” in the fabrics at 
issue. Trial Transcript, at 223. Mr. Tait likewise testified that the 

‘e material had “very little” effect on the solar optical properties of 

ic. Trial Transcript, at 122. Therefore, the plastic, both acrylic 
and PVC, gives the window shade fabrics their solar optical proper- 
ties, which then determines the fabrics’ ability to control solar radia- 
tioi eir essential function. 


CONCLUSIONS OF LAW 


window shade fabrics must retain the essential character of 

of plastic, in order to be classified within chapter 39. The 
ential character” test is explained in National Hand Tool Corp. v. 
ited States, 16 CIT 308, 311 (1992). “Character” is defined as “one 
ssentials of structure, form, materials, or function that to- 

r make up and usually distinguish the individual.” Jd. (citing 
r’s Third New International Dictionary (1981)). Whether the 
undise at issue has the essential character of an article of plas- 

is on whether the qualities imparted by the plastic are in- 
nsable to the function of the article. See Better Home Plastics 

. United States, 20 CIT 221, 227, 916 F. Supp. 1265, 1269 (1996), 
119 F.3d 969 (Fed. Cir. 1997)(“The court finds that, when the 
lispensable function of keeping water inside the shower enclosure, 


introduce new evidence after trial. This evidence included letters from 
ics similar to those at issue. Customs claims that this evidence was not 
cause of “an inadvertent copying glitch at Customs.” Stratvert Decl., at J 
that exhibits and witnesses not identified in the Pretrial Order shall 
otice to all parties and to the Court, and upon a showing of good cause.” 
ustoms’ excuse of inadvertence does not constitute good cause. Moreover, there 
etters and the facts and testimony in the record. The letters discuss the role 
fabrics with respect to functions this opinion considers secondary. The primary 
cs in issue is the control of solar radiation, not flame retardance, temperature 
of the fiberglass functions addressed in the letters influences the finding 

e window shade fabrics is imparted by the plastic 
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along with the protective, privacy and decorative functions of the plastic 
liner are weighed against the decorative function and the relative 
cost of the outer curtain, it is the plastic liner that imparts the essen- 
tial character upon the set.”). 

The factors that determine essential character “vary as between 
different kinds of goods.” Explanatory Notes, at 4. Examples of such 
factors include the bulk, quantity, and weight of a material, as well as 
the role of the material in relation to the use of the product. See id. 
As previously noted, for the majority of the window shade fabrics at 
issue the relative value and weight of the plastic is greater than the 
fiberglass. See Revised Pretrial Order, Schedule C, at ] 7; see also 
Findings of Fact, supra at 9. 

Not only does the plastic predominate by weight and value in the 
fabrics, but the plastic components determine the solar optical prop- 
erties of the window shade fabrics. As we found above, the plastic 
maintains the stability and uniformity of the weave affecting the fab- 
rics’ level of transmittance. The plastic coating also affects the level 
of reflectance because the color pigments are added to the plastic. 
Because the primary function of the window shade fabrics is the con- 
trol of solar radiation, and the plastic elements determine these prop- 
erties, the window shade fabrics “retain the essential character of 
articles of plastic.” Explanatory Notes, at 598. 

The window shade fabrics, however, as goods that combine plastic 
and another material, must also satisfy the requirements of one of 
the subsections of the relevant General Explanatory Notes, in order 
to be classified in chapter 39. Of the two relevant subsections, (a) and 
(d), itis clear that the fabrics do not meet the requirements of subsec- 
tion (d). The window shade fabrics do not have a hard, rigid character. 
See Findings of Fact, supra, at 9. As such, subsection (d) of the Gen- 
eral Explanatory Notes to chapter 39 cannot be used to classify the 
goods in the chapter. 

Subsection (a), however, can be used to classify the goods in chapter 
39. Subsection (a) refers to “[p]lates, sheets, etc.” Explanatory Notes, 
at 598. The General Explanatory Notes to chapter 39 also conclude 
that “[t]he provisions of the proceeding paragraphs apply, mutatis 
mutandis, to monofilaments, rods, sticks, profile shapes, tubes, pipes 
and hoses and articles.” Jd. Auris and Paradis are “sheets” of plastic, 
thereby meeting this element of the General Explanatory Notes. See 
Findings of Fact, supra, at 8-9. The remainder of the fabrics, Satine, 
Natté, and E screen, consist of monofilaments of PVC with a fiber- 
glass core. See id. at 8. Therefore, subsection (a) applies to all of the 
window shade fabrics whether composed of sheets or monofilaments 
of plastic. 

A second requirement of subsection (a) is that the “other” non-plas- 
tic material in the sheets or monofilaments, in this case fiberglass, 
must be “embedded” in the plastic.'’ As discussed above, because the 


" “Glass Fibers” are explicitly enumerated as possible reinforcing or supporting materials. Explanatory 
Notes, at 598 
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fiberglass is fully encompassed in the plastic and is an integral part of 
the surrounding whole, it is “embedded” in the plastic. 

Finally, subsection (a) requires the “other” material to have only a 
supporting or reinforcing function. See Explanatory Notes, at 598. If 
the function of the fiberglass is more than to reinforce or support the 
fabric, the merchandise at issue is no longer essentially an article of 
plastic in accordance with GRI 1." 

Our findings demonstrate the reinforcing and supporting nature of 
the fiberglass. Uncoated fiberglass cannot control solar radiation in a 
manner useful to Plaintiff’s customers. Rather, the glass fibers help 
to “strengthen [the window shade fabric] by adding extra material.” 
The fiberglass also supports the plastic, providing a material to which 
the plastic can adhere, thereby keeping the plastic from “falling, sinking 
or slipping.” By only strengthening and supporting the plastic, the 
fiberglass performs a necessary skeletal function without bearing upon 
the window shade fabrics’ primary function, the control of solar radiation. 


CONCLUSION 


On the record in this case, the indispensable role of the window 
shade fabrics is to control solar radiation. It is the plastic material, 
not the fiberglass, that is essential to this function. In addition, the 
plastic is of greater value and weight than the fiberglass. The fiber- 
glass merely supports and reinforces the plastic, giving the fabric 
strength and durability. The General Explanatory Notes for chapter 
39 explicitly provide for this type of good, a good where both compo- 
nents are necessary, but one performs a primarily reinforcing and 
supporting function. As these notes conclude, the mere presence of a 
fiberglass reinforcing material does not preclude classification of the 
fabrics as articles of plastic. Consequently, the window shade fabrics 
are articles of plastic in accordance with GRI 1. 

For the foregoing reasons, this court finds that the Plaintiff has 
demonstrated that the window shade fabrics are properly classifiable 
under subheading 3926.90.9890, HTSUS. Customs is hereby ordered 
to reliquidate the subject merchandise under subheading 3926.90.9890 
and to refund all excess duties with interest as provided by law. 


*’ To reinforce a good is “to give more force or effectiveness to; to strengthen by adding extra support or 
material.” American Heritage 1522. Support is defined as “to bear the weight of; to hold in position so as to keep 
from falling, sinking, or slipping; to keep from weakening or failing; strengthen.” Jd. at 1804 
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(Slip Op. 01-29) 
SWISHER INTERNATIONAL, INC. PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 95-—03-—00322 


(Dated March 13, 2001) 


ORDER FOR HMT CLAIMS RESOLUTION 
AND REFUND PROCEDURE 


This Order addresses cases currently pending in this court in 
“Swisher-type” cases. A “Swisher-type” case is one in which refund 
requests were made on constitutional grounds and denied by Cus- 
toms, a protest was filed against such denial, and the administrative 
prerequisites were otherwise met for this court to exercise its protest 
jurisdiction under 28 U.S.C. § 1581(a). Having considered the parties’ 
proposal for a claims resolution plan for such suits to recover uncon- 
stitutionally exacted Harbor Maintenance Tax (HMT) under the court’s 
protest jurisdiction, the court hereby ORDERS: 


TABLE OF CONTENTS 


1. Claims Resolution Plan for HMT on Exports 
2. Harbor Maintenance Tax Payment Report 
3. HMT Refund Report and Certification 

4. Model Judgment 


A. Claims Resolution Plan for HMT on Exports 


OVERVIEW 


The court orders immediate refund of HMT on exports, plus inter- 
est pursuant to 28 U.S.C. § 2644, for payments received-by Customs 
as to which refund requests were made on constitutional grounds and 
denied by Customs, a protest was filed against such denial, and the 
administrative prerequisites were otherwise met for this court to ex- 
ercise its protest jurisdiction under 28 U.S.C. § 1581(a). As provided 
in the attached judgment form, a subsequent payment will be made 
for pre-summons interest if such interest is finally determined to be 
owed in HMT refund suits. 


1. Claims Procedure 


Plaintiffs in Swisher-type cases will make refund claims by submitting 
their names, together with the docket numbers of their complaints 
brought under 28 U.S.C. § 1581(a), to Customs (NOT THE COURT) at 


U.S. Customs Service 
HMT Refund Claim Forms 
P.O. Box 68940 
Indianapolis, IN 46268 
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Such submissions shall be governed by the terms of this Order 
whether submitted to Customs before or after the date of this Order. 


2. Customs’ HMT Payment Report 


Following submission of a claim by a plaintiff, Customs will search 
its records for information on HMT export payments for that plain- 
tiff. Customs will generate a Harbor Maintenance Tax Payment Re- 
port (“Payment Report”) (copy attached), listing all the payments shown 
in Customs’ records. The Payment Report will cover all export HMT 
payments contained in Customs’ database.' Customs does not war- 
rant that a refund is owed for all amounts listed. Customs shall trans- 
mit each Payment Report to the relevant plaintiff. AU Payment Re- 
ports generated after the date of this Order shall be transmitted to 
the relevant plaintiff at the same time that Customs transmits the 
associated HMT Refund Report and Certification described in para- 
graph A.3 below. 


3. Customs’ HMT Refund Report and Certification 

After Customs has completed the Payment Report for a plaintiff as 
described above, Customs will generate and transmit to the relevant 
plaintiff a HMT Refund Report and Certification (see attached). This 
Refund Report shall reflect all export HMT payments (not previously 
refunded) for which Customs has reasonably concluded that there is 
adequate documentation demonstrating that the plaintiff is entitled 
to a refund. Customs shall not conclude that evidence is insufficient 
solely on the ground that its records do not include a Quarterly Sum- 
mary Report (Form CF349) for the relevant calendar quarter where 
otherwise adequate documentation exists. 


4. Plaintiffs’ Review and Certification 

A plaintiff will review Customs’ information shown in the Refund 
Report form, and if the information is not disputed, will receive refunds 
for the specified amounts, plus interest pursuant to 28 U.S.C. § 2644. 
If it is satisfied with the payments listed in the Refund Report, the 
plaintiff will certify on the same form that it believes it is entitled to a 
refund in the amount specified. If the plaintiff believes that the amount 
listed for a particular calendar quarter is too high, it shall correct 
that amount and the total refund listed and execute the Certification. 


5. Entry of Judgment 


After executing the Certification, plaintiff will fill out and sign a 
judgment form (see attached) with the Certification attached and re- 
turn the form to the Department of Justice for signing and filing with 
the court. The judgment should include a schedule listing all com- 
plaints related to the refunds. No separate order of consolidation is 


Customs will perform this review based upon the claim and without submission of documentation by 


plaintiffs 
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required. After receipt of the judgment form from plaintiff, defendant 
will have 11 days to file the judgment with the court. 


6. Payment 


Not later than 30 days after the court signs the judgment, Customs 
will refund the certified amount, care of the plaintiffs attorney. Inter- 
est will be paid on the refund, pursuant to 28 U.S.C. § 2644, within 60 
days after the court signs the judgment. 


7. Schedule for Processing Refunds 
a. Claims for Which Customs Has Issued a Payment Report, but no 
Refund Report, as of the Date of this Order 

As of the date of this Order, Customs already has issued some Pay- 
ment Reports to some plaintiffs but has not issued any associated 
Refund Reports that could serve as the basis for the Certification and 
judgment. Following entry of this Order, Customs’ first priority in 
processing refunds shall be to complete Refund Reports for these pre- 
viously issued Payment Reports. The court expects Customs to com- 
plete all such Refund Reports and transmit them to the relevant plain- 
tiffs within 30 days after entry of this Order. 


b. Claims Submitted to Customs Before the Date of this Order for 
Which Customs Has Not Issued Either a Payment Report or a 
Refund Report 

As of the date of this Order, numerous plaintiffs have submitted 
claims to Customs (as described in paragraph A.1 above) for which 
Customs has not issued either a Payment Report or a Refund Report. 
Immediately following issuance of all Refund Reports described in 
paragraph A.7.a above, Customs shall begin processing these other 
previously submitted claims. Customs shall process all previously 
submitted claims before processing any claims submitted after the 
date of this Order. Customs shall process such previously submitted 
claims (by generating both the Payment Report and the Refund Re- 
port) in the order the claims were presented to Customs. 

Customs shall transmit Payment Reports and Refund Reports to 
the relevant plaintiffs as they are prepared. The court orders that all 
Payment Reports and Refund Reports for claims submitted prior to 
the date of this Order shall be completed as soon as possible, but in 
any event no later than 90 days after entry of this Order. Customs 
shall file a status report describing the disposition of such claims 30 
days after entry of this Order, and every 30 days thereafter until all 
claims are processed. 


c. Claims Submitted to Customs After the Date of this Order 


Customs shall process new claims submitted after the date of this 
Order in chronological order by date of filing of plaintiffs first com- 
plaint under 28 U.S.C. § 1581(a), not later than 120 days after submis- 
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sion to Customs. 


B. Disputed Claims; Judicial Review 


Any plaintiff wishing to dispute HMT payment information shown 
in Customs’ Refund Report will have an opportunity to do so by sub- 
mitting appropriate documentation to Customs supporting its claims 
for additional payments. On that basis Customs will attempt to re- 
solve the dispute. Customs will then return a revised Refund Report 
to the plaintiff within 60 days after the documentation is submitted 
(time subject to adjustment by the court). Administrative review will 
resolve many disputes. If the revised Refund Report is satisfactory to 
the plaintiff, it will send a signed judgment, with Certification at- 
tached, to the Department of Justice for signature and filing with the 
court within 11 days of receipt. 

If the dispute cannot be resolved administratively, the plaintiff may 
request judicial resolution by filing a proposed scheduling order with 
the court. Plaintiffs reserve the right to move for a severance of claims 
with respect to calendar quarters in dispute on the ground that litiga- 
tion of disputed facts would unreasonably delay refund of undisputed 
amounts. The government reserves the right to oppose such a mo- 
tion for severance. Procedures established by this plan are not in- 
tended to apply to claims requiring judicial resolution and whatever 
substantive or procedural law is normally applicable will apply. 


C. Resolution of Other Issues 


The court is aware that the question whether pre-summons inter- 
est accrues on HMT refunds in Swisher-type cases has been raised as 
a prelude to litigation. The present case will serve as a test case to 
adjudicate that issue with respect to calendar quarters for which no 
HMT refund previously has been obtained. If it is finally determined 
that pre-summons interest is owing, the defendant will pay such in- 
terest to plaintiffs as provided by law in accordance with a schedule 
set by the court. 
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